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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
BANKRUPTCY
  GENERAL  
DISCHARGE.  The debtor failed to list a state income
tax refund on the bankruptcy estate property schedules,
including amended schedules and during creditors'
examinations.  The district court had held that the failure to
list the property did not subject the debtor to denial of a
discharge because the tax refunds were exempt property.
The appellate court held that the exempt nature of the
refunds was immaterial because the debtor never listed the
property and never claimed an exemption.  The appellate
court denied the debtor's discharge because the failure was
substantial, over $1,300, and repeated, demonstrating intent
to omit the assets from the bankruptcy estate.  Mertz v .
Rott, 955 F.2d 596 (8th Cir. 1992).
EXEMPTIONS.
BUSINESS HOMESTEAD.  The debtor operated a retail
automotive parts business at two locations in the same city.
The court held that the debtor was entitled to a business
homestead exemption only as to one of the businesses under
Tex. Const. art. XVI, § 51.  In re  Webb, 954 F.2d
1102 (5th Cir. 1992), rev'g unrep. D. Ct. dec.
rev'g , 119 B.R. 114 (Bankr. N.D. Tex. 1990).
HOMESTEAD.  The debtor owned a residence with a
nondebtor spouse as tenants by the entireties.  The debtor
claimed the homestead exemption and sought to avoid a
judicial lien against the debtor's interest in the residence as
impairing the exemption. The court held that the debtor
could not claim an exemption in the debtor's contingent
survivorship interest in the residence where the trustee did
not seek to sell the residence.  In re  Dick, 136 B . R .
1000 (Bankr. W.D. Tenn. 1992).
The debtors, husband and wife, owned a residence as
tenants by the entireties and claimed the homestead
exemption.  The debtors sought to avoid a joint judicial lien
against the homestead as impairing the homestead
exemption.  The court held that the judicial lien could be
avoided.  In re  Maino, 136 B.R. 1006 (Bankr.
W.D. Tenn. 1992).
The debtor and nondebtor spouse owned a residence as
tenants by the entireties and the trustee sought to sell the
house to obtain the debtor's share of the proceeds for the
bankruptcy estate.  The court allowed the sale because the
debtor failed to provide any evidence of adverse effect upon
the nondebtor spouse.  In re  Grabowski, 137 B.R. 1
(S.D. N.Y. 1992).
PENSION PLANS.  The court held that ERISA did not
preempt the pension plan exemption in Mo. Rev. Stat. §
513.490(10)(e).  In re  Vickers, 954 F.2d 1426 (8th
Cir. 1992), aff'g , 126 B.R. 348 (W.D. M o .
1991), aff'g , 116 B.R. 149 (Bankr. W.D. M o .
1990) .
PROVISIONS.  The Chapter 13 farm debtors claimed
2,400 bushels of corn as exempt under Neb. Rev. Stat. §
25-1556, as six months of provisions for the debtors'
family.  The court held that the corn did not qualify for the
exemption because the corn would not be eaten by the
family but sold for cash.  Matter of Dana, 136 B . R .
813 (Bankr. D. Neb. 1990).
SETOFF .  Warehouse creditors who had stored cotton
owned by the debtor sought setoff of the proceeds of the
cotton against storage and other costs resulting from the
previous storage of the debtor's cotton.  The creditors argued
that the cotton stored at the time of filing of bankruptcy
represented a pre-petition debt to the debtor which could be
setoff against the storage charges owed by the debtor to the
creditors pre-petition.  The court held that the warehouses
were bailees of the cotton stored at the time of the
bankruptcy filing; therefore, no debt was owed to the debtor
pre-petition and no setoff was allowed.  The court also
denied recovery to the creditors under an equitable
recoupment theory for the same reasons as denial of the
setoff.  In re  Julien, 136 B.R. 765 (Bankr. W . D .
Tenn. 1992).
  CHAPTER 12  
DISMISSAL.  The debtor had filed a Chapter 12 plan
and had received confirmation but had not completed the
plan when the debtor filed a Chapter 11 case in another
jurisdiction.  The court held that the filing of a second case
while an existing case was still open was not in good faith
and dismissed the Chapter 11 case and imposed costs on the
debtors.  In re  Befort, 137 B.R. 56 (Bankr. D .
Kan. 1992).
SETTLEMENT.  The Chapter 12 debtor reached an
agreement in settlement of claims by a creditor bank and had
the agreement read into the court record.  After the debtor
learned that the bank official with whom the debtor
negotiated was sued by the bank for wrongful acts, the
debtor moved for withdrawal of approval of the agreement.
The court held that although the wrongful acts of the bank
official may have made the agreement unfair to the debtor,
the substantial costs to the estate and other creditors from
rejecting the agreement required that the agreement be
enforced.  The court also found that the debtor had not
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shown actual or constructive fraud by the bank.  Matter o f
Cotton, 136 B.R. 888 (M.D. Ga. 1992), aff'g,
127 B.R. 287 (Bankr. M.D. Ga. 1991).
  FEDERAL TAXATION  
ALLOCATION OF PLAN PAYMENTS OF
TAXES .  As part of the debtor's liquidating Chapter 11
plan, the major asset, a ski resort, was sold to produce
proceeds which were to completely pay federal taxes.
However, after the IRS increased the claim because of a
clerical error, the creditor's committee sought an order
requiring the IRS to allocate payments to trust fund taxes
first.  The court held that even though the Chapter 11 plan
was a liquidating plan, the allocation of tax payments would
be allowed because the allocation was necessary for
successful completion of the liquidating plan.  In re  Deer
Park, Inc., 136 B.R. 815 (Bankr. 9th Cir .
1992) .
AUTOMATIC STAY .  During the debtor's Chapter
13 case, the IRS sent the debtor and nondebtor spouse three
Notices of Intent to Levy even though the IRS had notice of
the bankruptcy filing as evidenced by its filing of claims in
the case.  The court held that the notices violated the
automatic stay and awarded the debtor attorney's fees for the
motion and punitive damages of $2,500.  In re  Gault,
136 B.R. 736 (Bankr. E.D. Tenn. 1991)
DISCHARGE.  The debtor received a discharge in
1986, including several years of federal tax liabilities.
However, the IRS continued to seek collection of the
discharged taxes and retained tax refunds due the debtor.  The
bankruptcy court found the IRS in civil contempt for
repeated violations of the discharge order and ordered
payment of attorney's fees and costs of bringing the action.
The IRS argued on appeal that Section 106(c) waiver of
immunity prevented such actions or at least did not allow
attorney fees and costs.  The court held that the Section
106(c) waiver of immunity had to cover such actions or the
courts would be powerless to enforce discharge orders
against the government and that the fees and costs were
merely compensatory.  In re  Kolb, 137 B.R. 2 9
(N.D. Ill. 1992).
The debtor was denied a discharge as to federal taxes
because the debtor transferred assets to a trust controlled by
the debtor when the debtor knew that the IRS claimed a tax
deficiency and would seek a lien against the property.  The
court held that an attempt to avoid attachment of a lien
through a fraudulent transfer was an attempt to evade
payment of taxes, preventing discharge of the tax debt.  In
re  Sumpter, 136 B.R. 690 (Bankr. E.D. Mich.
1991) .
The debtor was denied a discharge under Section
727(a)(5) for the giving to the debtor's spouse pre-petition
one-half of a tax refund where 85 percent of the taxable
income came from the debtor and the taxes were paid by the
debtor.  Matter of Perez, 954 F.2d 1026 (5th Cir .
1992), aff'g , 124 B.R. 704 (E.D. La. 1991).
PRIORITY. The debtor filed a Chapter 11 case which
proceeded to a confirmed plan, including provision for
payment of seventh priority trust fund taxes.  The debtor
defaulted on the plan payments and filed a second Chapter 11
liquidation case.  The court held that the trust fund taxes
were entitled to the same priority in the second Chapter 11
case as the first.  The U.S. Supreme Court has denied
certiorari in the case.  Matter of Official Com. o f
Unsecured Creditors, 112 S.Ct. 1292 (1992) ,
cert. denied, 943 F.2d 752 (7th Cir. 1991), rev 'g
and rem'g, 111 B.R. 158 (N.D. Ill. 1990), aff'g,
103 B.R. 177 (Bankr. N.D. Ill. 1989).
The debtor's Chapter 13 plan provided for priority
payment of federal income taxes but not for pre-petition
interest on those taxes.  The court held that interest on pre-
petition priority taxes was also entitled to priority.  Matter
of Garcia, 955 F.2d 16 (5th Cir. 1992).
TAX LIEN.  The debtors argued that a federal tax lien
did not attach to personal property exempt under I.R.C. §
6334.  The court followed United States v. Barbier, 896
F.2d 377 (9th Cir. 1990), which held that Section 6334
applied only to bar a levy against exempt personal property
and not a tax lien which, under I.R.C. § 6321, attaches to
all property of the debtor. Matter of King, 137 B . R .
43 (D. Neb. 1991).
FEDERAL
AGRICULTURAL
PROGRAMS
ALIEN AGRICULTURAL WORKERS.  The
USDA has adopted as final regulations excluding sod from
the definition of fruits, vegetables and other perishable
commodities for the purposes of the definition of seasonal
agricultural workers eligible for status as temporary legal
residents under the Special Agricultural Worker program.
57 Fed. Reg. 11905, April 8, 1992.
FARM LOANS .  The FmHA has issued interim
regulations amending the insured and guaranteed loan
program to allow an applicant to exclude the crop year with
the lowest actual or county average yield for the purposes of
averaging past production/yields to develop a normal average
production/yield for use in developing a projected plan of
operation.  The exclusion is available only if the producer
was affected by a disaster during two of the five previous
crop years.  57 Fed. Reg. 12991 (April 15, 1992).
MILK MARKETING ORDERS .  The plaintiffs
were a milk handler and a cooperative of milk producers.
The plaintiffs attacked federal and state milk marketing order
regulations which caused milk produced in Pennsylvania and
sold in New York to be subject to additional charges.  The
court held that the handler could not bring the suit until the
handler had exhausted administrative remedies.  The court
also held that the cooperative was not barred from seeking
judicial review of the marketing orders but that insufficient
evidence was presented for summary judgment. Sani-
Dairy v. Yeutter, 782 F. Supp. 1060 (W.D. Pa .
1991) .
NATIONAL FORESTS .  The plaintiff owned
timber land next to a national forest and brought suit under
the Federal Tort Claims Act for negligence from the failure
of the Forest Service to close the national forest during a dry
season to prevent a forest fire which spread to the plaintiff's
timber land.  The court held that although the Forest Service
had requirements for closing a forest and a fire prevention
plan, both sets of guidelines ultimately allowed the service
discretion in closing the forest.  Therefore, the plaintiff's
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suit was barred by 28 U.S.C. § 2680(a) which does not
allow suits for failure to exercise a discretionary function.
Pope & Talbot v. U.S.D.A., 782 F.Supp. 1 4 6 0
(D. Or. 1991).
PRICE SUPPORT PROGRAMS.  The ASCS has
adopted as final regulations governing program crops as to
(1) permitted substitute crops which will maintain the crop
acreage base, (2) acreage reduction provisions, (3) advanced
deficiency payments (40 percent in 1991 and 1992) and (4)
price support rates.
Price Support Rates
    Crop                                                      1991                                                     1992   
Wheat $2.04/bu. $2.21/bu.
Corn 1.62/bu. 1.72/bu.
Barley 1.32/bu. 1.40/bu.
Oats 0.83/bu. 0.88/bu.
Grain Sorghum 1.54/bu. 1.63/bu.
Rye 1.38/bu. 1.46/bu.
Rice 6.50/cwt. 6.50/cwt.
Quota Peanuts 642.79/ton N/A
Additional Peanuts 149.75/ton N/A
Soybeans 5.02/bu. 5.02/bu.
Oil Seeds 0.089/lb. 0.089/lb.
57 Fed. Reg. 12406 (April 10, 1992).
PRODUCTION ADJUSTMENT PROGRAMS.
The 1992 acreage reduction for corn, grain sorghum and
barley is 5 percent and for oats is 9 percent. 57 Fed. R e g .
14325 (April 20, 1992).
The 1992 upland cotton national average quota level is
$0.5235 per pound and the acreage reduction is 10 percent.
The 1992 extra long stable cotton national average quota
level is $0.8815 per pound and the acreage reduction is 5
percent.  57 Fed. Reg. 14326 (April 20, 1992).
The ASCS has issued interim regulations amending (1)
the acreage compliance regulations; (2) the farm
reconstitution regulations; (3) the feed grains, rice, upland
and extra long stable cotton, and wheat program regulations;
and (4) the integrated farm management regulations to
conform with changes made by FACTA 1990. 57 Fed.
Reg. 14456 (April 20, 1992).
SUGARCANE.  The CCC has issued an interim rule
to add sugarcane to the regulations providing that security
interests obtained by the CCC in security agreements with
sugarcane and sugar beet processors are superior to all
statutory and common law liens on the commodity in favor
of the producers.  57 Fed. Reg. 12410 (April 1 0 ,
1992) .
WETLANDS.  The ASCS had overturned a state
ASCS committee determination allowing farmers to drain
wetlands for crop production.  However, the ASCS
mitigated the penalties, using a good faith exemption.  The
plaintiff challenged the good faith exemtpion as beyond the
ASCS authority under the swampbuster statute, 16 U.S.C.
3801 et seq.  After the ASCS decision and before the current
case, the FACTA 1990 and 1991 amendments were enacted
which provided graduated penalties for good faith violations
where the producer was restoring the wetlands improperly
drained.  The court held that the good faith exemptions
applied retroactively but remanded the case for determination
of whether the farmers were eligible for the exemptions.
National Wildlife Fed. v. ASCS, 955 F.2d 1 1 9 9
(8th Cir. 1992).
FEDERAL ESTATE AND
GIFT TAX
DISCLAIMERS.  The decedent and surviving spouse
had a joint brokerage account which passed to the surviving
spouse under the terms of the account.  The brokerage firm
transferred the funds in the joint account to another account
owned separately by the surviving spouse and the surviving
spouse authorized the sale of some stock in the account
prior to filing a written disclaimer of the decedent's portion
of the joint account.  The IRS ruled that the surviving
spouse's authorization of the sale of stock made the
decedent's interest in the stock ineligible for a disclaimer but
that the disclaimer was effective for the remainder of the
decedent's interest in the joint account if made within nine
months after the decedent's death.  Ltr. Rul. 9214022 ,
Jan. 6, 1992.
GENERATION SKIPPING TRANSFER TAX.
The decedent's will devised property to the decedent's
surviving children with remainders to their issue.  The
decedent was mentally incompetent to alter the will from
before October 22, 1986, until death.  The children filed
qualified disclaimers of the property such that the property
passed to their children.  Although the IRS ruled that the
heirs' children would be skip persons, the transfer of
property to the issue of the decedent's children was not
subject to the GSTT because the decedent was mentally
incompetent to alter the will from before October 22, 1986,
until death.  Ltr. Rul. 9214012, Jan. 2, 1992.
The decedent's estate passed to two trusts for the
surviving spouse, with the remainder interest of one trust to
a grandchild and the remainder interest in the other trust to a
child with a further remainder interest to the grandchild.  The
estate elected QTIP treatment for both trusts.  The estate
made the reverse QTIP election as to the first trust to use
the decedent's GSTT exemption amount.  The child died
prior to the death of the surviving spouse such that the
second trust also passed to the grandchild.  The IRS ruled
that, under I.R.C. § 2612(c), the death of the grandchild's
parent prior to the death of the surviving spouse caused the
grandchild to no longer be a skip person as to the surviving
spouse; therefore, the passing of the trust to the grandchild
was not subject to GSTT.  Rev. Rul. 92-26, I .R.B.
1992-14, 8.
The decedent's will bequeathed property in trust to
grandchildren.  The decedent became mentally incompetent
before October 22, 1986 and until death, thus allowing the
trust not to be subject to GSTT.  The trust was funded with
shares of stock and the trustee sold the stock to diversify the
trust investments.  The IRS ruled that the sale of the stock
to purchase substitute investment property did not subject
the trust to GSTT.  Ltr. Rul. 9215053, Jan. 1 6 ,
1992 .
GIFTS MADE WITHIN THREE YEARS OF
DEATH.  The taxpayer made taxable gifts to children and
elected to treat one-half of the gifts as made by the
taxpayer's spouse.  The spouse paid all the gift tax on the
gifts.  The IRS ruled that none of the gift tax paid by the
spouse would be included in the taxpayer's gross estate if the
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taxpayer died within three years after the gifts were made,
but the gift tax paid would be included in the spouse's estate
if the spouse died within three years after the gifts were
made.  Ltr. Rul. 9214027, Jan. 7, 1992.
INSTALLMENT PAYMENT OF TAX.  The
decedent's estate elected installment payment of estate tax for
the decedent's interest in two corporations.  The heir who
received the stock exchanged the stock for stock in a holding
corporation created to act as a parent corporation of the two
corporations.  The heir's share of the new corporation
increased but the value of the stock of the two corporations
decreased as a result of the transaction.  The IRS ruled that
because the value of the stock decreased, the exchange was
not a mere change in the form of doing business and caused
acceleration of the estate tax if the decrease in value of the
stock exceeded 50 percent of the value of the stock for estate
tax purposes.  Ltr. Rul. 9213024, Dec. 27, 1991.
The decedent and surviving spouse operated a cattle and
horse ranch.  The decedent owned as separate property oil
and gas interests in the ranch land and used some of the
royalty proceeds to operate the ranch, including the purchase
of cattle, supplies, insurance, taxes, payroll and maintenance
costs.  At the time of the decedent's death, additional royalty
proceeds were to be used to rebuild the cattle herd.  The IRS
ruled that the oil and gas property interests were not
includible in the decedent's trade or business at the date of
death for purposes of installment payment of estate tax. The
IRS stated that evidence of past use of the royalty funds was
insufficient to include the source of those funds in the
decedent's trade or business. Ltr. Rul. 9214010, Dec .
23, 1991.
MARITAL DEDUCTION.  In filing Form 706
for an estate, the executor claimed a marital deduction for a
trust eligible as QTIP and identified the trust but otherwise
failed to properly complete Schedule M.  The executor filed
an amended Schedule M which properly made the election
and filed for an extension of time to make the QTIP
election.  The IRS ruled that good cause and intent to
originally make the election was shown and the extension
was granted. Ltr. Rul. 9214001, Aug. 22, 1991;
Ltr. Rul. 9214038, Dec. 31, 1991; Ltr. R u l .
9215001, Sept. 20, 1991; Ltr. Rul. 9215024 ,
Jan. 8, 1992.
The decedent's will bequeathed property in trust to the
surviving spouse.  The trust provided for two funds with the
income and corpus from the first fund distributable only to
the surviving spouse, but the corpus of the second fund
could be distributed, with the surviving spouse's consent, to
the decedent's daughter.  The estate argued that the second
fund qualified for the marital deduction as QTIP because
corpus could not be distributed without the spouse's
consent; thus, the distributions were made to the surviving
spouse.  The court held that the statute, I.R.C. §
2056(b)(7)(ii)(II), was clear that no person, including the
surviving spouse, could have any power to appoint marital
trust property to anyone other than the surviving spouse;
therefore, the second fund did not qualify for the marital
deduction as QTIP. Est. of Manscill v. Comm'r, 9 8
T.C. No. 30 (1992).
Under the decedent's pre-1981 will, 50 percent of the
decedent's estate was to pass to a trust for the surviving
spouse.  The will specifically prohibited inclusion in the
trust of property not eligible for the marital deduction and
stated that the intent of the decedent was to obtain the
maximum marital deduction allowable to the estate.  The
IRS ruled that the will did not contain a formula clause
which would have limited the estate to the ERTA
transitional rule; however, the IRS ruled that the will by its
terms limited the amount of property passing to the marital
trust to 50 percent of the estate, thereby limiting the martial
deduction property to 50 percent of the estate. Ltr. R u l .
9215025, Jan. 8, 1992.
RETIREMENT PLAN .  The taxpayer received a
distribution from the decedent's retirement plan in return for
the taxpayer's voluntary payment of the decedent's debts and
funeral expenses.  The taxpayer and decedent were not
related.  The taxpayer sought to deduct the funeral expenses
and debt payments from the distributions as investment
expenses.  The court held that the distribution was income
in respect of decedent; therefore, no deduction was available
for voluntary payment of a nondependent's expenses.
Ballard v. Comm'r, T.C. Memo. 1992-217.
SPECIAL USE VALUATION.  Although the
estate used special use valuation for valuing estate property,
the estate tax return complied with none of the requirements
for making the special use valuation election.  After an audit
examiner alerted the estate to the deficiencies in the election,
the estate filed an amended return with the proper election
requirements and sought an extension of time to file the
estate tax return.  The IRS ruled that because the original
return failed to substantially comply with the election
requirements, the extension was denied. Ltr. R u l .
9215003, Dec. 16, 1991.
FEDERAL INCOME
TAXATION
ACCRUAL ACCOUNTING.  The IRS has issued
procedures for accrual based taxpayers for obtaining IRS
consent to making or revoking the election to ratably accrue
real property taxes.  Rev. Proc. 92-28, I.R.B. 1992-
17, 10.
IRS has adopted as final regulations governing the
"economic performance" requirement, under I.R.C. § 461(h),
to the "all events test" for determining the taxable year in
which an item may be treated as incurred under the accrual
method of accounting.
Under I.R.C. § 461(h)(2), for liabilities arising out of
providing property or services, economic performance occurs
as the property or services are actually provided.  Under the
regulations, economic performance occurs as the taxpayer
incurs the costs in connection with the liability.  Treas.
Reg. § 1.461-4(g) .  For example, the costs of raising
crops to be sold under contract are treated as economic
performance for the crop liability as incurred.  For long-term
contracts, economic performance occurs at the earlier of
when the property or services are provided or the taxpayer
makes payments for the property or services.  Treas. Reg.
§ 1.461-4(d)(2)(ii).
Under I.R.C. § 461(h)(2), for liabilities arising out of
the use of property, economic performance occurs as the
property is used.  Under the regulations, a taxpayer may
treat property or services as provided to the taxpayer when
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payment is made for the property or services if the property
or services are reasonably expected to be provided within
three and one-half months after payment is made.  Treas.
Reg. § 1.461-4(d)(5).  IRS noted that even if economic
performance is not met, the liability cost will be treated as
incurred for purposes of determining production expenditures
that attract interest required to be capitalized under I.R.C. §
263A(f) and Temp. Treas. Reg. § 1.263A-1T(b)(2)(iv)(C).
Under I.R.C. § 461(h)(2), for liabilities arising from
payments required to be made for workers' compensation or
any tort, economic performance occurs when payments are
made.  The regulations identify six types of such liabilities-
(1) breach of contract; (2) violation of law; (3) rebates and
refunds; (4) awards, prizes and jackpots; (5) insurance, war-
ranty and service contracts; and (6) taxes other than
creditable foreign taxes.  Treas. Reg. § 1.461-4(g)(2) .
For liabilities not listed, economic performance occurs as
payment is made.  Treas. Reg. § 1.461-4(g)(7).
The regulations clarify the term "payment" for purposes
of economic performance.  The furnishing of a note or other
evidence of indebtedness is not considered payment.  Treas.
Reg. § 1.461-4(g)(1)(ii)(A) . Also not considered
payment is an amount transferred as a loan, deposit or
contingent payment for which the taxpayer may receive a
refund or credit.  Payment is not considered to be made
where the payment would not be considered to have been
actually or constructively received under I.R.C. § 451 by the
person receiving the payment if that person were on a cash
basis.
The regulations also state that payment is considered to
be made when payment is made to the person to which the
liability is owed.  Treas. Reg. § 1.461-4(g)(1)(i i) .
Thus, payments to a trust, escrow account or third party are
not considered as economic performance.  Exceptions to this
rule include payments to a designated settlement fund under
I.R.C. § 468B; payments to third parties where the taxpayer
has assumed the liability of another resulting from the sale
of a trade or business; and qualified assignments under
I.R.C. § 130 relating to personal injury liability
assignments.  Treas. Reg. § 1.461-4(g)(1)(i).
Under I.R.C. § 461(h), excepted from the economic
performance requirement are recurring items which (1)
satisfy the all events test, (2) meet the economic
performance test within eight and one-half months after the
close of the taxable year, (3) are recurring in the business
from year-to-year, and (4) are not a material item or the
accrual if the item in a taxable year results in a better
matching of income to the liability.  The regulations require
that if the economic performance occurs after an income tax
return has been filed but before eight and one-half months
after the close of the taxable year, an amended return is to be
filed treating the item as incurred under the recurring item
exception.  Treas. Reg. § 1 .461-5 .  The income
matching requirement is deemed met in the case of (1)
rebates and refunds; (2) awards, prizes and jackpots; (3)
amounts paid for insurance; and (4) taxes.   57 Fed. R e g .
12411 (April 10, 1992), amending Treas. R e g .
§§ 1.461-1 through 1.461-7.
ALTERNATIVE MINIMUM TAX.  The plaintiffs
were a small group of farmers who, between 1979 and 1981,
had liquidated their farms in order to satisfy debts to the
FmHA.  The liquidations were not eligible for the reduction
of capital gains as a preference items for farmers because the
reduction became effective only for transactions after
December 31, 1981.  The plaintiff claimed denial of due
process for their exclusion from the reduction provisions.
The court held that the suit was barred by the Anti-
Injunction Act, I.R.C. § 7421(a) because the plaintiffs had
an alterative remedy by paying the tax and filing for a refund
or by direct appeal to the Tax Court.  McGraw v. U . S . ,
782 F. Supp. 1332 (E.D. Mo. 1992).
BAD DEBTS.  A certified public accountant made
loans to two related corporations which were clients.  The
court held that the loans were business debts because the
loans enabled the taxpayer to acquire another client for the
accounting business.  The court also held that the debt to
one corporation became worthless when the corporation
refused to make any more payments and the debt to the other
corporation became worthless when the corporation ceased
doing business. Lagoy v. Comm'r, T.C. Memo.
1992-213 .
  C CORPORATIONS
NET OPERATING LOSSES.  The IRS has adopted as
final regulations amending the option attribution rules for
determining stock ownership in order to determine whether
certain transactions in bankruptcy qualify under Section
382(l)(5) involving exceptions to the corporate net operating
loss carryforward limitations.  The rules limit relief under
Section 382(l)(5) to ownership changes in which pre-change
shareholders and qualified creditors maintain a substantial
continuing interest in the loss corporation following the
bankruptcy case.  57 Fed. Reg. 12208 (April. 9 ,
1992), amending Treas. Reg. §§ 1.382-2T(h)(4),
1.382-3(c), (d).
COOPERATIVES.  An agricultural cooperative added
a processing facility in an attempt to find new products for
the produce of its members, but the facility did not produce
an acceptable product and the cooperative decided to
dismantle the facility and make use of the property in four
ways: (1) use of some property in other cooperative
operations, (2) sale or exchange of some items, (3) use of
some items for supplies or scrap, and (4) abandoned items.
The cooperative expected to recognize a loss on most of
these items.  The IRS ruled that the loss recognized on the
facility was an ordinary loss deductible from patronage
earnings recognized at various times: (1) no recognition of
loss for the property used elsewhere in the cooperative's
business, (2) loss recognized upon the sale or exchange of
items, (3) loss recognized when the items are transferred to
the supplies and scrap account, and (4) loss on abandoned
items occurred when the items are actually discarded. Ltr.
Rul. 9213030, Nov. 27, 1991.
HOBBY LOSSES .  The taxpayer was held to have
conducted a vegetable and fruit tree farming business with
the intent to make a profit where the taxpayer put in over 20
hours a week into the farm, maintained adequate records to
run the operation in a businesslike manner, sought
professional advice, and had an expectation of profit from
the appreciation of the trees and plants produced on the farm.
Schaefer v. Comm'r, T.C. Memo. 1992-205.
The taxpayers were not allowed loss deductions and
investment tax credits from the investment in a cattle
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raising corporation because the taxpayers had no control
over the business, purchased the cattle for several times their
value, paid for the cattle with promissory notes which were
not expected to be paid and showed no interest in obtaining
a profit from the investment. Rasmussen v. Comm'r,
T.C. Memo. 1992-212.
INSTALLMENT REPORTING.  The taxpayer was
a shareholder in a liquidating corporation.  The corporation
had entered into a sales contract for the sale of land but the
sale was not closed during the taxpayer's taxable year, 1986.
Because the taxpayer did not have sufficient funds to pay the
1986 taxes, the taxpayer included with the return a statement
that the taxpayer elected out of the installment reporting of
the sale of the corporate property.  The taxpayer sought to
revoke the election, arguing that the election out did not
comply with the election requirements in the regulations.
The IRS ruled that because the taxpayer included the full
amount realized on Schedule D and included the statement of
election out, the taxpayer's election substantially complied
with the requirements.  The IRS also denied revocation of
the election because the taxpayer sought revocation only
because later events caused the election out to be less
advantageous to the taxpayer as to the amount of taxes
owed.  Ltr. Rul. 9214005, Dec. 9, 1991.
The taxpayer purchased 100,000 shares of stock from his
father in exchange for an annual payment for the life of the
father and mother.  The annuity agreement did not contain
any provision for interest payments but the taxpayer claimed
a deduction for interest of 6 percent as imputed interest under
I.R.C. § 483.  The taxpayer argued that the annual
payments should be treated as installment payments on the
purchase of the stock and that I.R.C. § 483 would cause the
no interest transaction to have imputed interest of 6 percent
to the seller; therefore, the taxpayer could claim the imputed
interest as a deduction.  The IRS argued that the transaction
was a private annuity contract subject to I.R.C. § 72 and
Section 483 did not apply.  The court held that the
installment reporting rules did not apply to annuity
contracts covered by Section 72, but that even if the
installment reporting rules applied, the taxpayer could not
take a deduction for interest imputed to the seller under
Section 483.  As the court pointed out in a footnote, court
precedents have held against allowing interest deductions
under I.R.C. § 163 for private annuities.  See Garvey, Inc.
v. U.S., 1 Cls.Ct. 108 (1983), aff'd, 726 F.2d 1569 (Fed.
Cir. 1984); Dix v. Comm'r, 392 F.2d 313 (4th Cir. 1968).
Rye v. U.S., 92-1 U.S. Tax Cas. (CCH) ¶
50,186 (Cls. Ct. 1992).
On the taxpayers' 1989 return, the entire gain on an
installment sale was reported as income although no
payment was made on the sale and the taxpayers had
instructed the return preparer to use the installment method
of reporting.  The IRS allowed the taxpayers to revoke the
election out of the installment method because the taxpayer
demonstrated an intent not to elect out of the installment
method, the taxpayers did not want the revocation in order to
take advantage of subsequent events, no tax avoidance was
sought, and the period of limitations had not run on the
1989 return.  Ltr. Rul. 9213003, Dec. 2, 1991.
INVOLUNTARY CONVERSIONS.  The taxpayer
sold some cattle as a result of drought conditions and elected
under I.R.C. § 451(e) to defer recognition of the gain from
the sales for one year.  The taxpayer subsequently decided to
purchase replacement cattle and sought to revoke the
election in order to take advantage of the Section 1033(a)
deferred recognition provision.  The IRS ruled that because
all the information required by Treas. Reg. § 1.1033(e)-1(e)
was filed on the timely income tax return containing the
Section 451(e) election and because the taxable income on
the return was the same under both elections, the taxpayer
would be allowed to revoke the Section 451(e) election and
be considered to have made the Section 1033(a) election
instead.  Ltr. Rul. 9214021, Jan. 6, 1992.
PARTNERSHIPS
ADMINISTRATIVE ADJUSTMENTS.  The taxpayers
were partners in a partnership which was a limited partner in
another partnership.  The second partnership was the subject
of an administrative adjustment disallowing certain losses.
The taxpayers did not receive notice of the FPAA and
argued, therefore, that the FPAA was not valid as to the
taxpayers.  The court held that the IRS was not required to
give notice to the taxpayers because the taxpayers were not
listed as partners on the second partnership's tax return.
Taylor v. Comm'r, T.C. Memo. 1992-219.
DEFINITION.  The IRS has ruled that where the
partnership agreement and local law provide that the
bankruptcy or removal of a general partner causes a
dissolution of a limited partnership unless the remaining
general partners or a majority in interest of all remaining
partners agree to continue the partnership, a limited
partnership does not have the corporate characteristic of
continuity of life. Rev. Proc. 92-35, I.R.B. 1992-
18, 22.
SAFE HARBOR INTEREST RATES
MAY 1992
Annual Semi-annual Quarterly Monthly
Short-term
AFR 5.19 5.12 5.09 5.07
110% AFR 5.71 5.63 5.59 5.57
120% AFR 6.23 6.14 6.09 6.06
Mid-term
AFR 7.10 6.98 6.92 6.88
110% AFR 7.83 7.68 7.61 7.56
120% AFR 8.56 8.38 8.29 8.24
Long-term
AFR 7.87 7.72 7.65 7.60
110% AFR 8.67 8.49 8.40 8.34
120% AFR 9.47 9.26 9.16 9.09
S CORPORATIONS
INADVERTENT TERMINATION.  The IRS waived as
inadvertent, the termination of the taxpayer's S corporation
status resulting from the creation of a second class of stock
where the corporation received advise from an attorney who
did not know that the corporation had elected S corporation
status. Ltr. Rul. 9214019, Jan. 3, 1992.
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SECURED
TRANSACTIONS
WAREHOUSE LIEN.  A cotton warehouse
company sought priority of a lien evidenced by warehouse
receipts given for cotton stored in its warehouse at the time
of the bankruptcy filing but for charges relating to cotton of
the debtor previously stored in the warehouse.  The court
held that the warehouse receipts were sufficient to give rise
to the statutory warehouse lien under Ariz. Rev. Stat. § 47-
7209 and U.C.C. § 7-209 and applied to the charges relating
to previously stored cotton.  In re  Julien Co., 1 3 6
B.R. 743 (Bankr. W.D. Tenn. 1991).
In another case involving the same debtor, the court held
that another warehouse also had a valid lien on cotton stored
at the time of the bankruptcy filing for charges resulting
from previously stored cotton; however, the liens were not
valid to the extent the warehouse provided no evidence of
the previously stored cotton giving rise to the lien.  In re
Julien Co., 136 B.R. 755 (Bankr. W.D. Tenn.
1991) .
In another case involving the same debtor, the court held
that various warehouses did not have a valid lien on cotton
stored at the time of the bankruptcy filing for charges
resulting from previously stored cotton because the
warehouse receipts did not contain any language asserting a
lien "in relation to other goods" as required by U.C.C. 7-
209.  In re  Julien, 136 B.R. 765 (Bankr. W . D .
Tenn. 1992).
In another case involving the same debtor, the court held
that various warehouses did not have a valid lien on cotton
stored at the time of the bankruptcy filing for charges
resulting from previously stored cotton because the
warehouse receipts did not comply with 7 U.S.C. § 260(j)
(U.S. Warehouse Act) by stating on the receipt what
previous charges were due or subject to a lien.  The court
also held that the reference to tariffs which did contain
notice of such charges was insufficient for the warehouse
receipts to comply with Section 260(j).  In re  Julien,
136 B.R. 784 (Bankr. W.D. Tenn. 1992).
CITATION UPDATES
Weiss v. Comm'r, 956 F.2d 242 (11th Cir .
1992) (partner's liabilities) see p. 70 supra.
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